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We granted | eave to appeal to consider whether plaintiff,
a no-fault insurer, is entitled to invoke the doctrine of
equi tabl e subrogation in order to receive full reinbursenent
fromdefendant, an enployer that is self-insured for worker’s
conpensation, for mnedical expenses that plaintiff paid on
behalf of its insured, an enployee of defendant who was
injured during the course of his enploynment. The Court of
Appeal s affirmed the finding of the W rker’'s Conpensation
Appel | at e Conmi ssion (weac) that plaintiff’s rei nbursement was
limted by the cost containment rules in the W rker’'s
Di sability Conpensation Act (wca). The Court of Appeal s al so
affirmed the magistrate’s award of ten percent interest
pursuant to MCL 418.801(6). Because we conclude that
plaintiff is entitled to full reinbursenent fromdefendant on
t he basis of the doctrine of equitabl e subrogation, we reverse
t he judgnent of the Court of Appeals on this issue. Because
the interest issue was not properly preserved, we decline to
rule on this issue. W remand to the weac for a finding
regardi ng the amount of nedical expenses paid and the anount
of rei mbursenent owed to plaintiff.

| . FACTS AND PROCEDURAL Hi STORY

After he arrived at work on January 30, 1994, Leroy
Sm thingell, an enployee of defendant, was injured in an
accident involving his notor vehicle. Defendant denied his
application for worker’s compensation insurance benefits on
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the basis that the injury was not work related. Smthingel

filedaclaimwith plaintiff, his no-fault autonobile insurer,
whi ch paid no-fault benefits, including wage-1oss and nedi cal
expenses.

Plaintiff filed a petitionto determ ne rei nbursenent and
future rights, arguing that Smthingell was injured during the
course of his enploynment and therefore defendant was |iable
for all past and future benefits. The worker’s conpensation
magi strate rul ed that the accident was, in fact, work rel ated
and that plaintiff was entitled to reinbursenent from
def endant for nedical expenses paid.* However, the magi strate
determ ned that the anount of rei nbursenent was subject to the
wor ker’ s conpensation adm ni strative cost contai nment rules,
pronul gated pursuant to MCL 418.315(2), which cap the fees
that health care providers nmay charge enployers or worker’s
conpensation carriers for treatnment of work-related injuries.
The weac affirnmed the nagistrate’ s deci sion.

After two remands to the weac, ? the Court of Appeals

! The magistrate also ruled that plaintiff was not
entitled to recover fromdefendant for the wage-| oss benefits
it paid. Plaintiff has not appealed this ruling, and thus, it
Is not before this Court at this tine.

2 On Novenber 6, 1998, the Court of Appeals remanded the
case to the weac for reconsideration in |light of Perez v State
Farm Mut Automobile Ins Co, 418 M ch 634, 650; 344 NWd 773
(1984), Luth v Detroit Automobile Inter-Ins Exchange, 113 M ch
App 289, 294; 317 Nwed 867 (1982), and MCL 418.852(1). On
remand, the wcac again affirmed the magi strate’s deci sion.

(continued...)



granted plaintiff’'s application for |eave to appeal and
affirmed the decision of the weac. 245 M ch App 171; 628 NW2d
51 (2001). The Court of Appeals concluded that MCL
418.315(1), which requires an enployer to reinburse an
enpl oyee for reasonabl e nedi cal expenses paid by the enpl oyee
for a work-related injury, does not authorize full
rei nmbursenent to the no-fault insurer because the paynents
bei ng rei nbursed were not made by the enployee. The Court
al so found that the magi strate correctly awarded plaintiff ten
percent interest under MCL 418.801(6) and remanded the case to
t he weac for a finding regardi ng the anount of nedical expenses
paid by plaintiff and the amount of reinbursement owed by
def endant .

We granted plaintiff’s application for |eave to appeal
(Docket No. 119403) and defendant’s application for |eave to
appeal (Docket No. 119410). 466 M ch 859; 643 Nwad 578
(2002).

1. STANDARD OF REVI EW
This case requires us to construe certain provisions of

M chigan’s Worker’s Disability Conpensati on Act. Questions of

2(...continued)

On May 25, 1999, the Court of Appeals renanded the case
to the wac a second tine for a determ nation whether the
WCcA'S cost containment rules apply and the anount of
rei mbur senent . On remand, the weac concluded that the cost
containment rules applied to limt the reinbursenent and
affirmed the magi strate’s ruling again.
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statutory construction are reviewed de novo as questions of
| aw. Cruz v State Farm Mut Automobile Ins Co, 466 M ch 588,
594; 648 NW2d 591 (2002). W nust also consider the
application of the doctrine of equitable subrogation. An
inquiry into the nature, scope, and elenents of a renedy is a
qguestion of law that is reviewed de novo. Hartford Accident
& Indemnity Co v Used Car Factory, Inc, 461 Mch 210, 215, n
5; 600 NwWad 630 (1999).
[11. ANnALYSIS
A REI MBURSEMENT AND EQUI TABLE SUBROGATI ON

The wca provides that if an enployer fails to furnish an
enpl oyee wi th reasonabl e nedi cal services for the treatnment of
a work-related injury, the enployer shall reinburse the
enpl oyee for the enployee’ s reasonable nedical expenses
arising out of the injury. The relevant statutory provision,
MCL 418.315(1), provides:

The enployer shall furnish, or cause to be

furnished, to an enpl oyee who receives a persona
injury arising out of and in the course of

enpl oynent, reasonable nedical, surgical, and
hospi t al services and nmedi ci nes, or ot her
attendance or treatment recognized by the | aws of
this state as | egal, when they are needed. . . . If

the enployer fails, neglects, or refuses so to do,
t he enpl oyee shall be rei nbursed for the reasonabl e
expense paid by the enployee, or paynent my be
made in behalf of the enployee to persons to whom
t he unpai d expenses may be owi ng, by order of the
wor ker' s conpensation magi strate.

Under this provision, if Smthingell, the insured, had



paid the nedical expenses arising out of his work-related
injury, he would be entitled to reinbursenent from defendant
for the reasonable anpbunt of such expenses.® The question
presented in this case is whether plaintiff nay stand in the
place of its insured, Smthingell, and be reinbursed fully by
def endant for the reasonabl e anbunts that it paid on behal f of
Smithingell.* The resolution of this question involves the
doctrine of equitable subrogation.

This Court has expl ai ned that

3 Plaintiff argued alternatively that it was entitled to
rei nbursenent on the basis of the clause providing that
“paynment may be nade in behalf of the enployee to persons to
whom the wunpaid expenses my be owing . . . .7 MCL
418. 315(1). At oral argunent and in its brief, plaintiff
suggested that this | anguage was broad enough to provide for
paynent to athird party, such as plaintiff here, who paid the
enpl oyee’s nedical expenses for which the enployer was
responsible, and that it did not just apply to *“unpaid
expenses” owed directly to the nedical provider. Al t hough
this clause may conceivably be read to all ow for such paynent
toathird party, the clause does not specify what the rate of
rei nbursenent is to be, i.e., is it the “reasonabl e expenses”
to be paid to the enployee unlimted by the cost contai nnent
rules, or is it the expenses limted by the cost contai nment
rul es? Because this clause does not provide any answer to the
question i mredi ately before us—whether plaintiff is entitled
to full reinmbursenent of the expenses—we do not rely onit as
t he basis for our decision.

* The Court of Appeals, although allow ng defendant to be
rei moursed, limted the amount of reinbursenent to the fees
contained in the cost contai nnent rul es pronul gated pursuant
to MCL 418.315(2). These rules |imt the anopunt that health
care providers may charge enployers or worker’s conpensati on
carriers for nedical treatnment of work-related injuries.
Appl yi ng the cost containment rules to a rei nbursenent anount
due a no-fault insurer, such as plaintiff, can result in the
no-fault insurer being reinbursed for less than what it
actual Iy paid.



[e]quitabl e subrogation is a legal fiction through
whi ch a person who pays a debt for which another is
primarily responsible is substituted or subrogated
to all the rights and renedies of the other. It is
wel | -established that the subrogee acquires no
greater rights than those possessed by the
subrogor, and that the subrogee may not be a "nere
volunteer." [ Commercial Union Ins Co v Medical

Protective Co, 426 Mch 109, 117; 393 Nwd 479
(1986) (opinion by Wtuiaws, C. J.) (citations
omtted).]

When an i nsurance provi der pays expenses on behal f of its
insured, it is not doing so as a volunteer. Auto Club Ins
Ass’n v New York Life Ins Co, 440 M ch 126, 132; 485 NW2d 695
(1992). The nature of the claimasserted by the subrogee is
determi ned by the nature of the claimthat the subrogor woul d
have had. 1d at 135.

Turning to the case before us, it is noteworthy that the
facts of New York Life are simlar to those presented here.
In New York Life, the plaintiff no-fault insurance carrier
pai d nost of the nedical expenses of its insured and then sued
t he def endant heal th i nsurance carrier, whose coverage of the
insured was primary, for reinbursenment. The Court recognized
that when an insurance carrier pays the expenses of its own
i nsured pursuant to an i nsurance contract, it is not acting as
a volunteer. Id. at 132, citing Detroit Automobile Inter-Ins
Exchange v Detroit Mut Auto Ins Co, 337 Mch 50; 59 NwW2d 80

(1953). Because the no-fault insurer was protecting its own

interests and not acting as a volunteer when it paid the



I nsured’ s nedical expenses, it was entitled to invoke the
doctrine of equitable subrogation. The Court expl ai ned that
the no-fault insurer

as subrogee, is asserting the insured' s right to
"maintain a cause of action against a primary
insurer for the latter's bad-faith failure to
[satisfy its policy obligations]." Commercial
Union, 426 M ch 119. It "is equitably subrogated to
the position of the insured and acquires no | esser
or greater rights than those held by the insured."
Id. [ New York Life, supra at 136.]

The nature of a lawsuit by a no-fault insurer as subrogee
is to be determ ned by | ooking at the nature of the cl ai mthat
the insured woul d have had against the primary insurer. In
New York Life, the Court found that the no-fault insurer, as
subrogee, was asserting the insured's right to nmaintain a
cause of action against the primary insurer on the basis of
the primary insurer’s bad-faith failure to satisfy its policy
obl i gati ons. The Court relied on precedent that had
expl ai ned:

“Since the insured would have been able to
recover fromthe primary carrier for a judgnment in
excess of policy limts caused by the carrier's
wrongful refusal to settle, the excess carrier, who
di scharged the insured's liability as a result of
this tort, stands in the shoes of the insured and
should be permtted to assert all clains against
the primary carrier which the insured hinself could
have asserted.” [Id quoting Commercial Union,
supra at 118 (citations omtted).]

In this case, the Court of Appeals agreed with the wcaAc

that MCL 418. 315(1) was designed to protect only enpl oyees,



and not an insurer such as plaintiff. Additionally, the Court
rejected plaintiff’s argunment that it was entitled to
equi tabl e subrogation, finding that because Smthingell had
not paid his medical expenses hinself, Smthingell had no
right to rei mbursenent fromdefendant and therefore plaintiff
did not have a right to full reinbursenment for the anounts it
pai d on behalf of Smithingell. Instead, the Court concl uded
that plaintiff’s reinbursement was linted by the wca s cost
cont ai nment rul es.

In light of the decision in New York Life, however, we
di sagree with the Court of Appeal s conclusion that plaintiff’s
rei mbursenent is capped by the cost contai nment rules of the
WCA. | n New York Life, the no-fault insurer paid nost of the
i nsured’ s nmedi cal expenses and was permtted to recover from
the primary insurer by maintaining the cause of action that
would have accrued to the insured, had the insured paid his
own nedical bills. The fact that the insured did not pay his
bills was precisely the reason the no-fault insurer, which did
pay the bills, was permtted to recover the sane rei nbursenent
as that to which the insured woul d have been entitled had he
paid his bills. W believe that the decision in New York Life
properly explained and applied the doctrine of equitable
subrogation to the facts of that case. In particular, the

Court in New York Life explained that “the nature of the



present suit by [the subrogee] is determ ned by the nature of
the claim that [the insured] would have had against [the
primary insurer].” New York Life, supra at 135. W believe
this reasoning applies with equal force to this case.
Applying the reasoning of New York Life regarding the
subrogation issue to the facts of this case, we concl ude t hat
plaintiff is entitled to full reinbursenment fromdefendant on
the basis of the doctrine of equitable subrogation. Her e,
plaintiff, the no-fault insurer, paid for Smthingell’s
nmedi cal expenses. |In doing so, plaintiff, because it is a no-
fault insurer, was not entitled to limt its paynent pursuant
to the cost contai nment provisions of the wcA. Munson Medical
Center v Auto Club Ins Ass’n, 218 M ch App 375, 390; 554 NWd
49 (1996). However, defendant, which was l|liable for the
medi cal expenses, woul d have been able tolimt its paynent to
t he wca cost contai nment provisions because of its status as
self-insured for worker’s conpensation, had it actually paid
Smithingell’ s nedical expenses. The worker’s conpensation
magi strate found that defendant was liable for Smthingell’s
medi cal expenses as the worker’s conpensation i nsurer because
the injury was work related. I[f Smthingell had paid his
expenses, he would, under the statute, be entitled to full
rei mbursenent from defendant for his reasonable nedical

expenses because the injury was work related. The principle
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of equitable subrogation allows plaintiff to assert the right
of Smithingell, its insured, to receive full reinbursenent
from defendant.® The fact that Smithingell did not pay his
own expenses, and plaintiff did, is exactly the reason
plaintiff is entitled to assert this right.®

Def endant argues that MCL 418.315(1), which sets forth

when an enployer w il reinburse an enployee for reasonable

> W note that the application of the doctrine of
equi t abl e subrogati on under these circunstances i s consi stent
with, and indeed, is supportive of, the general purpose of
subsection 315(1) to provi de enpl oyees with full reinbursenent
for their reasonable nedical expenses. \Wen, as here, the
wor ker’ s conpensation insurer is found to be responsible for
t he enpl oyee’ s nedi cal expenses, which it previously refused
to pay, and the no-fault insurer honors its contract by naking
paynment on behalf of the insured at rates that are not capped
by the reduced worker’s conpensation cost contai nnent rules,
we see no reason to deny the no-fault insurer full
rei nbursenment for the reasonabl e expenses that it paid when
the enployee would be entitled to such reinbursenent.
Qoviously, to deny the no-fault insurer full reinbursenent
woul d provi de disincentive to pronpt paynments on behal f of the
enpl oyee. Furt her, to cap the no-fault insurer’s
rei mbursenent at the cost containment |evels, which benefit
only worker’s conpensation insurers, would afford no i ncentive
for the worker’s conpensation insurer to pay the nedical
expenses in the first place because it woul d never have to pay
nore than the reduced anmounts of the cost containnent
schedul e, even when |ater ordered to reinmburse the no-fault
i nsurer. Thus, a limtation on reinbursenment effectively
penalizes the no-fault insurer for abiding by its contract
with the insured and paying pronptly the greater rates to
which it is subject, while providing no incentive to the
wor ker’s conpensation insurer to pay pronptly the nedical
bills for which it is responsible.

¢ Because we conclude that plaintiff is entitled to
recover pursuant to the doctrine of equitable subrogation, we
need not address plaintiff’s alternative argunments for full
rei mbur senent .
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expenses, applies only to the enpl oyee and not to a no-fault
insurer like plaintiff. Further, defendant argues that this
is the enployee’s exclusive renedy, citing ML 418.131(1),
whi ch provides that “[t]he right to the recovery of benefits
as provided in this act shall be the enployee' s exclusive
renedy against the enployer for a personal injury or
occupational disease.” Wiile we recognize that the WDCA
contains an “exclusive renedy” provision applicable to the
enpl oyee, we note that its existence does not prevent
plaintiff fromseeking to recover under a theory of equitable
subrogation, which is separate and i ndependent of the renedies
contained in the wca. The Court in New York Life addressed
the interplay between the no-fault act and the doctrine of
equi tabl e subrogation and concluded that the statute of
limtations contained in the no-fault act, which by its terns
applied to an action to recover personal protection insurance
benefits, did not apply to bar a no-fault carrier’s equitable
subrogation claim which was based on the claim that the
i nsured would have had against the primary insurer. 1In |ight
of this, the common-law equitable subrogation claim fell
outside the scope of the no-fault act. New York Life, supra
at 135-138. Simlarly, plaintiff’s recovery here, which is
predi cated on the doctrine of equitable subrogation, is not

[imted by the wbca.
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For these reasons, we reverse the judgnment of the Court
of Appeals limting the anount of reinbursenment to the wca' s
cost containment provisions. W affirmthe judgnment of the
Court of Appeals remanding the case to the wac for a
determ nation of the anpunt of nedical expenses paid and the
amount of rei nbursenment due.

B. | NTEREST

The magistrate awarded plaintiff ten percent interest

pursuant to MCL 418.801(6), which provides:

When weekly conpensation is paid pursuant to
an award of a worker's conpensation nagistrate, an
arbitrator, the board, the appellate comm ssion, or
a court, interest on the conpensation shall be paid
at the rate of 10% per annum from the date each
paynent was due, until paid.

The Court of Appeals found no error in the nagistrate’ s award
and noted that plaintiff was not entitled to twelve percent
interest pursuant to MCL 418. 852. The Court found § 852

whi ch provi des as follows, to be inapplicable because it does
not, by its own terns, apply under these circunstances:

(1) The liability of a carrier or fund
regarding a <claim under this act shall be
determined by the hearing referee or worker's
conpensati on magi strate, as applicable, at the tine
of the award of benefits.

(2) If acarrier or fund originally determ ned
to be liable pursuant to subsection (1) s
subsequently determned to not be liable or not to
the same extent as originally determ ned, that
carrier or fund shall be reinbursed by the liable
party or parties with interest at 12% per annum

Def endant argues that the judgnment of the Court of
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Appeals affirmng the ten percent interest award should be
reversed. However, neither party requested that the wcac
review the interest award, as required by MCL 418.86l1a(11),
which states that, “The commssion or a panel of the
conmm ssion shall review only those specific findings of fact
or conclusions of law that the parties have requested be
revi ewed.”

In its appeal to the wac, plaintiff asserted error
related to two issues: (1) the magistrate’s finding that it
was not entitled to wage-loss benefits and (2) the
magi strate’s ruling that the rei nbursenment was subject to the
cost contai nment rul es. In its cross-appeal to the wecac,
def endant argued that Smithingell’s injuries did not occur in
the course of his enploynent. Because the interest issue was
not presented to the wac, the wac never specifically
addr essed t he questi on whet her the nagi strate properly awar ded
I nterest. Rat her, the wac s opinions nerely affirmed the
magi strate’s decision in its entirety.

In light of the fact that neither party presented the
interest issue to the weac, it appears that this i ssue was not
properly preserved pursuant to MCL 418. 861a(11). The question
whet her the interest award was appropriate was first rai sed by
defendant inits brief inresponse to plaintiff’s brief inthe
Court of Appeals. The Court of Appeals briefly addressed this
guestion and found no error in the magistrate’s award of ten
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percent interest.’” Defendant then filed its application for
| eave to appeal with this Court, asserting that the award of
i nterest should be reversed.

Accordingly, even though we have concerns about and
guestion the Court of Appeals’ analysis, because the interest
issue was not properly preserved, we decline to address
defendant’s request for relief on this issue.

I V. ConcLusi oN

We conclude that plaintiff, the no-fault insurer, is
entitled to invoke the doctrine of equitable subrogation and
to stand in the place of its insured to recover ful
rei mbursenent from defendant for the reasonable nedical
expenses it paid on behalf of the insured. Accordingly, we
reverse the judgnent of the Court of Appeals limting
plaintiff’s reinbursenent to the anmounts set forth in the
WCA' S cost containnment rules. Because we conclude that the
interest issue was not properly preserved, we decline to
address it. W affirmthe judgnent of the Court of Appeals

remandi ng the case to the wac for a finding regarding the

" The Court of Appeals indicated that plaintiff had nade
a “cursory request for twelve percent interest . . . .” 245
Mch App 178. However, a review of plaintiff’s brief in the
Court of Appeals does not indicate that this argunent was
rai sed. Although the brief quotes MCL 418.852(2), including

the | anguage regarding twelve percent interest, it is not
clear that plaintiff actually asserts that it was entitled to
such a rate of interest. In this section, plaintiff nerely

sets forth its general equitable subrogation argunent.
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anmount of  nedi cal expenses paid and the anount
rei nmbursenent owed to plaintiff.
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